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STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 691
J Freeman Floor Company, LLC,
A North Carolina Limited Liability Corporation, and Avery Riser Development, LLC,
A North Carolina Limited Liability Corporation,
	
Plaintiffs,

v. 

John Kenneth Freeman,
Jon Davis a/k/a JONATHAN DAVIS,
and Gigi Phillips,

Defendants.







ORDER
STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 1120
J Freeman Floor Company, LLC,
AND
Avery Riser Development, LLC,

	
Plaintiffs,

v. 

John Kenneth Freeman, Jon Davis
AND
Gigi Phillips,

Defendants.









This matter is before the Court upon Defendants’ Motion for Costs and Attorneys’ Fees, filed in Case Number 08 CVS 691 (the “Motion”).  The Court held a hearing via telephone on 12 December 2008.  
In the Motion, Defendants “request the award of reasonable attorney’s fees . . . and costs in the minimum amount of $200.00.”  (Mot. Costs & Att’ys Fees 13.)  Defendants state four different grounds for this request:  (1) Rule 11 of the North Carolina Rules of Civil Procedure (the “Rule 11 claim”); (2) Rule 41(d) of the North Carolina Rules of Civil Procedure (the “Rule 41 claim”); (3) section 6-21.5 of the North Carolina General Statutes (the “nonjusticiable case claim”); and section 75-16.1 of the North Carolina General Statutes (the “UDTPA claim”).  (Mot. Costs & Att’ys Fees ¶¶ 33–36.)
The Rule 11 claim, the nonjusticiable case claim, and the UDTPA claim all allege in some form that Plaintiffs’ claims and allegations are without merit.  Because of the pendency of Case Number 08 CVS 1120 (“Case 1120”), it would be inappropriate for the Court to rule on these grounds for the Motion at this time.  Accordingly, the Court defers ruling on the Motion on these grounds until such time as Case 1120 has been fully resolved on the merits.
The Rule 41 claim, on the other hand, does not relate to the merits of the claims alleged by Plaintiffs, and a ruling on Defendants’ requests for costs pursuant to Rule 41(d) is, therefore, appropriate at this time.  Pursuant to Rule 41(d):
A plaintiff who [voluntarily] dismisses an action or claim . . . shall be taxed with the costs of the action unless the action was brought in forma pauperis.  If a plaintiff who has once dismissed an action in any court commences an action based upon or including the same claim against the same defendant before the payment of costs of the action previously dismissed, . . . the court, upon motion of the defendant, shall make an order for the payment of such costs by the plaintiff within 30 days and shall stay the proceedings in the action until the plaintiff has complied with the order.  If the plaintiff does not comply with the order, the court shall dismiss the action.

N.C. R. Civ. P. 41(d) (2007).  Thus, once a plaintiff voluntarily dismisses an action, this section establishes a mechanical condition precedent that must be satisfied before that plaintiff may commence a new action based upon the same claims against the same defendant.
	Here, there is no dispute as to any of the following:  (1) Plaintiffs voluntarily dismissed Case Number 08 CVS 691 (“Case 691”); (2) that case was not brought in forma pauperis; (3) after the voluntary dismissal, Plaintiffs commenced Case 1120; (4) Case 1120 is “based upon or include[es] the same claim against the same defendant[s]” as were implicated in Case 691; and (5) Plaintiff has not made “payment of costs of [this] action previously dismissed.”  At the phone hearing, counsel for Plaintiffs conceded that there was no dispute as to any of this and consented to the payment of $200.00, which represents the costs of Case 691.
	It is, therefore, ORDERED, ADJUDGED, AND DECREED:
(1) That Plaintiffs shall make payment to Defendants in the amount of $200.00 within thirty (30) days of entry of this Order; 
(2) That Plaintiffs shall file proof of payment of this amount with this Court;
(3) That Case 1120 is stayed until such proof of payment is filed; and
(4) That failure of Plaintiff to make this payment shall result in the Court dismissing Case 1120.
	This, the 18th day of December, 2008.


/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge

